There is no disagreement that Congress has the power to apply the federal criminal laws to Puerto Rico. With that power, of necessity, comes the power to set the penalties for violations of those laws. Indeed, it would be anomalous for
Congress to grant the people of Puerto Rico American citizenship and then not afford them the protection of the federal criminal laws. 1
I. Double Jeopardy and Dual Sovereignty 2
The Double Jeopardy Clause of the Fifth Amendment states: "nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb." 3 Jeopardy attaches when the jury is empaneled and sworn, or, at a bench trial, when the first witness is sworn. 4 After jeopardy attaches, a defendant cannot be re-prosecuted for the same act unless (1) there is "manifest necessity for declaring a mistrial," such as a hung jury; 5 or (2) the defendant is charged with violating a different statute at his second trial, with the statutes at each trial both requiring "proof of a fact which the other does not." 6 In Puerto Rico v. Sanchez Valle, 7 Puerto Rican prosecutors charged Luis Sánchez Valle and Jaime Gómez Vázquez with violating Commonwealth law by selling firearms-and, in the case of Sánchez Valle, ammunition-without a license. 8 Before these cases went to trial, the two men were convicted in United States District Court based upon the same conduct. 9 The men 1. United States v. Acosta Martinez, 252 F.3d 13, 21 (2001). 2. After this essay was written, the Supreme Court issued its opinion in Sanchez Valle. In her majority opinion, Justice Kagan wrote that [F] or purposes of the Double Jeopardy Clause, the future is not what matters-and there is no getting away from the past. Because the ultimate source of Puerto Rico's prosecutorial power is the Federal Government-because when we trace that authority all the way back, we arrive at the doorstep of the U.S. 10 The Commonwealth court agreed. 11 On appeal, however, the Court of Appeals of Puerto Rico reversed, finding that the dual sovereignty doctrine applied. 12 That doctrine provides that a defendant who committed a single act violating the "peace and dignity" of two sovereigns has committed two distinct "offences." 13 Therefore, if a defendant's single act violates the laws of two countries, such as France and the United States, he could be prosecuted in both countries successively without violating the Double Jeopardy Clause. 14 Similarly, an act that breaks both federal and state law would allow for prosecutions in both federal and state court. 15 The same holds true for a defendant who is court-martialed and then charged in state court or vice versa. 16 Conversely, a defendant convicted or acquitted in federal court could not be court-martialed for the same conduct because military courts derive their authority from the federal government. 17 The "crucial determination" in deciding whether the dual sovereignty doctrine applies "is whether the two entities 10. Id. at 3a. 11. Id. 12. Id. at 6a. 13. Heath v. Alabama, 474 U.S. 82, 88 (1985 that seek successively to prosecute a defendant for the same course of conduct can be termed separate sovereigns." 18 In resolving this "crucial determination," courts look to "whether the two entities draw their authority to punish the offender from distinct sources of power." 19 While 21 Moreover, Judge González Vargas wrote separately to emphasize that the authority for Puerto Rico's criminal laws "emanates . . . from the People of Puerto Rico through their Constitution, which was democratically adopted as the ultimate expression of their will in the exercise of their self-government attributes." 22 According to the judge:
It is legally unacceptable and contrary to the dignity of every Puerto Rican to argue that even the adoption of their criminal laws and the indictment for the violation of same are merely the result of gifts or graces by the People of the United States, as if we found ourselves in the times of the crudest colonial regime. 23 The Supreme Court of Puerto Rico, however, disagreed, repudiating its prior opinion in Castro Garcia as "clearly erroneous." 24 A sharply divided court concluded that "Puerto Rico's authority to prosecute individuals is derived from its delegation by United States Congress and not by virtue of its own sovereignty." 25 It's not the first time that this argument has been made.
II. The Death Penalty in Puerto Rico: Popular Sovereignty vs. Dual Sovereignty
Between 1493 and 1898, Puerto Rico was a Spanish colony, and Spanish authorities regularly imposed the death penalty to control the slave population, establish Catholicism as the island's religion, punish deserting soldiers, and maintain stability. 28 Members of the Spanish elite were able to avoid or appeal death sentences, unlike native Puerto Ricans, who categorically opposed capital punishment. 29 This opposition continued after the United States annexed Puerto Rico from Spain in 1898. 30 Eventually, the Puerto Rico Legislature abolished the death penalty in 1929. 31 This concept of popular sovereignty, however, was challenged in the wake of Congress's 1994 passage of the Federal Death Penalty Act (FDPA). 37 The FDPA greatly expanded the number of federal crimes that were death-eligible. 38 Subsequently, in 1997, Representative Jorge de Castro submitted a resolution in the Puerto Rican legislature asking the Attorney General to declare Puerto Rico exempt from any application of the death penalty. 39 Meanwhile, Reverend Moses Rosa noted "both the Catholic and Protestant churches have strongly opposed the death penalty throughout the last century." 40 document and that there is nothing to prevent federal imposition of capital punishment in the territory." 41 This conflict later played out in the courtroom when, in early 2000, the U.S. Attorney General authorized the U.S. Attorney for the District of Puerto Rico to seek the death penalty against defendants Joel Rivera Alejandro and Hector Oscar Acosta Martinez in the event of a conviction. 42 Rivera Alejandro and Acosta Martinez were charged with, inter alia, firearm murder in relation to a crime of violence (18 U.S.C. § 924(j)) and killing a person in retaliation for providing law enforcement officials with information relating to the possible commission of a federal offense (18 U.S.C. § 1513(a)(1)(B)). 43 Both of these crimes were death-eligible under the FDPA. 44 Cristina Gutierrez, a Baltimore criminal defense attorney, was appointed as lead counsel in the case and submitted a brief arguing that the FDPA was inapplicable in Puerto Rico. 45 In an opinion issued on July 17, 2000, the United States District Court for the District of Puerto Rico agreed with her. 46 In United States v. Acosta Martinez, the court found that:
The notion of popular sovereignty not only undergirds the [Federal] Constitution . . . it is also embodied in the Commonwealth Constitution approved by Congress, both in the Preamble ("We [the people of Puerto Rico] understand that the democratic system of government is one in which the will of the people is the source of public power . . . ."), and in Article I ("[The Commonwealth's political power emanates from the people and shall be exercised in accordance with their will, within the terms of the compact agreed upon between the people of Puerto Rico and the United States of 41 America.]"). Moreover, in approving the Constitution of the Commonwealth, the Constituent Convention expressed that upon the Constitution becoming effective, the people of Puerto Rico would be "organized in a commonwealth established within the terms of the compact entered into by mutual consent, which is the basis of our union with the United States of America." 47 Perhaps wary of the fact that it was largely making a political argument, the court tried to frame its opinion as a legal certainty: "Although the final determination of the status of Puerto Rico is a political question for the Congress and the people of Puerto Rico to decide, the applicability of the federal death penalty in the Commonwealth, under the present constitutional arrangement, is not." 48 According to the court, the United States government was claiming that the death penalty applies to Puerto Rico citizens who are deprived of the indirect or direct opportunity to participate in the government that authorizes the death penalty. 49 As such, the court held that the federal government's action "shocks the conscience" and violated Puerto Ricans' rights to substantive due process. 50 The court also wondered how Puerto Rican citizens could be tried under federal death penalty machinery for crimes committed solely within the Commonwealth "while at the same time denying them a say in the political process of the government that tries them." 51 Ultimately, the court found that capital punishment could only be imposed "on the consent of those whose rights may be affected by its imposition, such consent expressed through their participation in the political process as a manifestation of their free will." 52 The United States thereafter appealed to the First Circuit. An attorney for Rivera Alejandro and a couple of amici filed briefs in support of the district court's opinion. 53 54 In early 2001, Cristina Gutierrez had contracted multiple sclerosis, was on the brink of having a record number of client complaints brought against her, and had been fired and sued by her own law firm. 55 On March 28, 2001, a default order was sent to Gutierrez's law firm, with that order being returned to the court by FedEx a few days later along with the note, "REFUSED-CO GOING OUT OF BUSINESS." 56 Without the benefit of a brief from the lead attorney, the First Circuit reversed the district court's opinion and found the FDPA applied in Puerto Rico. 57 In doing so, the First Circuit rejected the concept of popular sovereignty: "The creation of the Commonwealth granted Puerto Rico authority over its own local affairs; however, 'Congress maintains similar powers over Puerto Rico as it possesses over the federal states.'" 58 The court then found that Congress exercised that intent by passing the FDPA with the clear intent that it apply to crimes committed in Puerto Rico. 59 The First Circuit proceeded to find that the exercise of these powers did not "shock the conscience" and thus violate the Due Process Clause. 60 Instead, the court noted that it had previously enforced a variety of Congressional statutes in Puerto Rico, including OSHA, the Clean Water Act, and the Defense Base Act. 61 Puerto 54. See Gutierrez, supra note 45 ("Acosta-Martinez's appellate brief was due in March 2001. Gutierrez failed to file this brief. . . . As a result, the lead defendant in the case did not have his own brief.").
55. .1985) ).
59. See id. at 20 (discussing several "indicia of congressional intent to apply the death penalty to Puerto Rico").
60. Id.
Id.
The court closed its opinion with the quote that led this essay, noting that Congress has the authority to "apply the federal criminal laws to Puerto Rico," "set the penalties for violations of those laws," and afford Puerto Rican citizens "the protection of the federal criminal laws." 62 According to the First Circuit, "[t]he argument made by defendants and amici is a political one, not a legal one." 63 In other words, while popular sovereignty might be a popular political claim, it is not a legally cognizable one.
The First Circuit's decision prompted protests in Puerto Rico, with Puerto Rican Bar Association President Arturo Luis Davila Toro noting, "[w]e don't believe in capital punishment, and they are trying to impose it on us." 64 69 The First Circuit, however, overturned that conclusion, finding, inter alia, that "it would be anomalous for Congress to grant the people of Puerto Rico American citizenship and then not afford them the protection of the federal criminal laws." 70 Given that the Double Jeopardy Clause is a long established federal criminal law, 71 the easy conclusion to draw would be that Puerto Rican citizens are thus entitled to its protections. After all, how can Puerto Rico be a dual sovereign for Double Jeopardy purposes but a dependent sovereign for FDPA purposes?
The obvious response to this argument is the fact that the FDPA applies even in states that have abolished the death penalty, 72 despite the fact that citizens in those states can be prosecuted successively in federal and state court. 73 Therefore, for instance, a New York resident could conceivably be (1) prosecuted in state and federal court successively; and (2) given the death penalty under the FDPA even though New York abolished the death penalty.
The dual sovereignty doctrine explains both of these outcomes. In turn, the Tenth Amendment explains the dual sovereignty doctrine. The Tenth Amendment provides that "[t]he powers not delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the people." 74 The Supreme Court has referred to the Tenth Amendment as an explicit dual sovereignty provision 75 85 These cases illustrate how the dual sovereignty doctrine is defined by the Tenth Amendment. 86 The FDPA applied to a New York citizen because no official in New York objected, and the FDPA applied to an Ohio citizen because Ohio gave its blessing. Conversely, if officials in either of these states objected, the FDPA might have failed a Tenth Amendment challenge, like the Acts in New York and Printz. This is because states and the federal government are dual sovereigns, meaning that the former can use the Tenth Amendment to challenge Congressional attempts to compel state officials into administering federal programs.
Conversely, as the First Circuit's opinion in Acosta Martinez makes clear, Puerto Rico lacked the authority to challenge application of the FDPA in the Commonwealth. 87 This make sense given that the First Circuit has concluded that "[t]he limits of the Tenth Amendment do not apply to Puerto Rico, which is 'constitutionally a territory' . . . because Puerto Rico's powers are not '[those] reserved to the States' but those specifically granted to it by Congress under its constitution." 88 This takes us back to the "crucial determination" under the dual sovereignty doctrine, which focuses upon "whether the two entities draw their authority to punish the offender from distinct sources of power." 89 As the above language makes clear, Puerto Rico's authority to punish offenders is "specifically granted to it by Congress," 90 
IV. Conclusion
In Sanchez Valle, the Commonwealth argued that the concept of popular sovereignty makes Puerto Rico a dual sovereign whose authority to enforce criminal laws emanates from the Puerto Rican people. If this argument held water, Puerto Rico would have been able to challenge the attempt to impose the FDPA on its citizens. The Commonwealth, however, was not able to do so because the Tenth Amendment does not apply to Puerto Rico, meaning that it is not a dual sovereign to the federal government. As such, the dual sovereignty doctrine does not apply to Puerto Rico, and the Double Jeopardy Clause does prevent successive prosecutions in federal court and the Commonwealth. 
